Central Hawke’s Bay District Council - Report

TO: Council

FROM: Conduct Review Committee
DATE: 7 August 2008

FILE REF: COUI-801

SUBJECT: CONFLICTS OF INTEREST

63

1.0 SUMMARY

2.0

3.0

A formal complaint was received by Council from Mr Rod Hansen of Blackhead Beach,
regarding Councillors Butler and Story allegedly having a clear bias and conflict of
interest which they failed to declare, regarding submissions on the 2008/2009 Annual
Plan. Council appointed Councillors Kingston and Mullins to a Conduct Review
Committee along with Her Worship the Mayor as an ex-officio member to consider this
formal complaint.

RECOMMENDATION

THAT

Council does not support the complaint received from Mr Hansen but reminds Elected
Members of the need for open and fransparent representation.

REASON:
Council wili consider the report from the Conduct Review Committee on the allegation in
open meeting of council.

BACKGROUND

Council received a formal complaint from Mr Rod Hansen of Blackhead Beach,

regarding Councillors Butler and Story allegedly having a clear bias and conflict of
interest which they failed to declare, regarding submissions received for the 2008/2009

Annual Plan on the Aramoana Woolshed project. Council appointed a Conduct

Review Committee to consider this formal complaint

Council's Code of Conduct states:

“Elected members must be careful that they maintain a clear separation between their

personal interests and the duties as an elected member. This is to ensure that people

who fill positions of authority carry on their duties free from bias (whether real or

perceived). Members therefore need to familiarise themselves with the provisions of

the Local Authorities (Members’ interest) Act 1968 which concerns financial interests
and with other legal requirements concerning non-financial conflicts of interest.”
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“Compliance

Elected members must note that they are bound to comply with the provisions of this
code of conduct (Local Government Act 2002, Schedule 7, Section 15(4)).

Members are also bound by the Local Government Act 2002, the Local Authorities
(Members’ Interests) Act 1968, the Local Government Official Information and
Meetings Act 1987, the Secret Commissions Act 1810, the Crimes Act 1967 and the
Securities Act 1978. The Chief Executive will ensure that an explanation of these
Acts is made aft the first meeling after each friennial election and that copies of these
Acts are freely available to elected members. Short explanations of the obligations
that each of these has with respect to conduct of efected members is attached in the
Appendix to this code.

Alleged breaches of the Code will be considered by the Conduct Review Committee.
This committee will be constituted at the first meeting after triennial elections. The
Mayor will be an ex-officio member. At the time a breach is brought to the attention of
the Mayor and/or Chief Executive, two other elected members will by Council
resolution be appointed to the Committee fo consider the breach.

All alleged breaches of the code will be reported fo the above committee. Any
allegation of a breach of a code of conduct must be in writing, make a specific
alfegation of a breach of the code of conduct, and provide corroborating evidence.

The committee will investigate the alleged breach and prepare a report for the
consideration of council. Before beginning any investigation, the committee will notify
the elected member(s) in writing of the complaint and explaining when and how they
will get the opportunity to put their version of events.

The council will consider the report in open meeting of council, except where the
alleged breach relates to the misuse of confidential information or could impinge on the
privacy of a member of staff or of the general public.”

4.0 COMPLAINT

The Conduct Review Committee met with Mr Hansen to consider his complaint and

supporting evidence. After discussions and clarification from Mr Hansen the complaint

fell into two parts

1. That Councillor Butler's husband and many of her family submitted against the
project and that she had a bias and a clear conflict of interest which she failed to
declare.

2. That Councillor Story at election time may have promised some voters that he
would vote against the woolshed project in return for their votes and therefore he
had a bias. Councillor Story’s wife submitted against the project and he failed to
declare a conflict of interest.

The Committee then met separately with Councillor Butler and Councillor Story.
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5.0 FINDINGS

The Conduct Review Committee concluded that neither Councillor Butler nor
Councillor Story breached the Local Government Act 2002, the Local Authorities
(Members' Interests) Act 1968, the Local Government Official Information and
Meetings Act 1987 or Councils Code of Conduct.

The Committee did however note sections from “Conilicts of Interest — A Guide fo
Local Authorities (Members' Interests) Act 1968 and Non-pecuniary Conflicts of
Interest - The Controller and Auditor-General”, which state:

Part Five

NON-PECUNIARY CONFLICTS OF INTEREST

Non-pecuniary conflicts
of interest

Having a pecuniary interest in a matter before the local
authority, as discussed in Part 3 (pages 25-35), is one type of
conflict of interest. However, quite apart from the Local
Authorities (Members’ Interests) Act, there are legal rules about
conflicts of interest more generally, which apply to non-
pecuniary conflicts of interest. In this Part we focus on the
legal rule against bias as it relates to non-pecuniary conflicts
of interest.

What is bias?
To determirie if bias exists, consider this question:

Is there, to a reasonable, fair-minded and informed observer,
a real danger of bias on the part of a member of the decision-

v making body, in the sense that he or she might unfairly regard
(with favour or disfavour) the case of a party to the issue under
consideration?

The question is not limited to actual bias, but relates to the
appearance or possibility of bias. This is in line with
the principle that justice should not only be done, but
should be seen to be done. Believing yourself to
be not biased is irrelevant.

Your focus should be on the nature of the conflicting
interest or relationship, and the risk it could pose for the
decision-making process.

The need for public confidence in the process is paramount.
Perception can be an important factor. Each case must be
decided on its own circumstances.
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6.0

7.0

8.0

9.0

The Committee acknowledges that at the end of the day it is up to individual Elected
Members to exercise their own judgement to decide for themselves whether or not to
participate in a matter being considered by Council.

The Committee felt that this complaint was a timely reminder to all Elected Members
that public perception of how Councils dealt with issues and conducted Council
business is very important and that Council need to ensure that its actions were open
and transparent. If a member of Council is concerned about a possible conflict of
interest or perceived bias, we recommend that that member contacts the Chief
Executive for an opinion.

The Committee also recommends that Council should relook at the need for a Register
of Members Interests.

OPTION

Recommendation

Council does not support the complaint received from Mr Hansen but reminds Elected
Members of the need for open and transparent representation.

STATUTORY IMPLICATIONS

Local Government Act 2002
Local Authorities (Members’ Interest) Act 1968

CONSULTATION

8.1 External
Local Government New Zealand
Office of the Auditor General
8.2 Internal

Mayor
Deputy Mayor
Councillors

FINANCIAL
N/A

10.0 STRATEGIC LINKS

N/A
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11.0 POLICY/DELEGATION REFERENCE

Code of Conduct adopted 15 May 2008.

Confiicts of Interest — A Guide to Local Authorities (Members' Interests) Act 1968 and
Non-pecuniary Conflicts of Interest - The Controller and Auditor-General.

Guidance for members of local authorities about the law on conflicts of interest - The
Controller and Auditor-General.

Managing conflicts of interest: Guidance for public entities - The Controller and
Auditor-General.

Local Government Elected Members’ Handbook 2007 — Local Government New
Zealand.

Model Standing Orders for Meetings of Local Authorities and Community Boards —
NZS 9202:2003 (incorporating Amendment 1).

John Freeman
Chief Executive
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